COMMENTS ON THE BARMM IP CODE
Davao Association of Catholic Schools, Inc.

Catholic Educational Association of the Philippines — Region Xl

SECTION

CONTENT

COMMENTS/RECOMMENDATIONS

Sec. 1

Title. Indigenous Peoples Rights
Act in the Bangsamoro

The term “Non-Muslim” Indigenous Peoples is
removed implying that this code applies to Muslim
IPs as well.

Article IX. Sec. 3, RA 11504 provides that - This
Organic Law shall not in any manner diminish the
rights and benefits of the non-Moro indigenous
peoples in the Bangsamoro Autonomous Region
under the Constitution, national laws, particularly
Republic Act. No. 8371, otherwise known as
the "Indigenous Peoples' Rights Act of 1997."

Sec. 2

Coverage. Applies to all IPs in
BARMM and all others that may
be recognized by MIPA.

This is not quite clear whether the code applies
exclusively to Non Moro IPs or not since the
enumeration included Badjao, Sama and Yakan who
are traditionally Moro IPs. There is a huge difference
between Moro and non-Moro IPs in culture, traditions,
practices, and a bit of history. If all Muslims claim to
be Moro IPs, what is left of the NMIPs in BARMM? If
the code is also informed by IPRA, then it must be
intended to cover NMIPs.

Identity is also self-ascribed. When you have a MIPA
that bears the power to recognize an indigenous tribe,
there is vulnerability to corruption resulting to the
proliferation of illegitimate IP groups.

Sec. 4 (f)

Definition of Free Prior Informed
Consent

The definition must emphasize the four elements of
FPIC. The consent must be given according to
customary practice and must be free from any form of
manipulation, coercion, interference, done prior to any
entry of a public or private activity, after sufficient
information is provided to the IPs concerned in a
manner and language understandable to them. The
definition must be improved as it is does not
emphasize the element of PRIOR consent.

Chlll, IV, V
and VI

Four Bundles of Rights:
Ancestral Domain, Tribal
Governance, Culture, and Social
Justice and Human Rights

This is consistent with the structure of IPRA.

Sec. 5

Concept of Ancestral Domains.
Explains what ADs are about.

It does not emphasize the “time immemorial” principle
which is integral to the concept of ancestral domain.
By physical environment, it must include the land,
waters, maritime areas, aerial domains within the
territory. Proposal: xxx which cover not only the
physical environment including the land, water,
maritime area and aerial domains among others
xxx which the IPs possess, occupy and use and to
which they have claims of ownership since time
immemorial.




Sec. 6 Indigenous Concept of | Restrictions must include all other forms of
Ownership. Explains how [Ps | conveyances to be sure. Proposal: xxx and therefore
have ownership of the Ads and | cannot be sold, disposed, transferred, alienated,
some restrictions. destroyed or conveyed in any form to another,

individually or collectively.

Sec. 8 (b) Rights to Ancestral Domain to | By natural resources, does this include mineral

Develop Lands and Natural | resources and other gases? In the constitution,
Resources. It includes the right | natural resources are separately listed from minerals,
to negotiate the terms and | gases, forest, timber, etc.
conditions for the exploration of
natural resources in the areas.
They also have the burden to
manage and conserve the
natural resources for future
generations.

Sec. 8 (i) Right to Delineation of Ancestral | It uses the term right of the Bangsamoro indigenous
Domains. peoples right to delineation of ancestral domains. It is

without clarity whether this refers to MIPs or NMIPs.
Sec. 8(l) Right to Redemption. Explains | In the IPRA, this right is available and may be
that when lands or property are | exercised within fifteen (15) years from the date of
transferred  through vitiated | transfer. There is no such period indicated in the
consent, the IPs have the rightto | BARMM IP Code.
redeem the land or property.
Ch. IV. Sec. | Self Governance. It includes a | This is not found in IPRA. The concept of a MSF is not
12 provision on establishing a | clear however as to its purpose, mechanisms, use, or
Mutual Support Fund for mutual | who has custody over this funds. This may become a
support. source of conflict if not clearly articulated.
Sec. 13 Powers and Functions of | There is no provision stating who recognizes or
Indigenous Palitical Structures certifies an IPS. In cases where there may be multiple
IPS, allegedly, as have been created maliciously in
some IP communities, who will recognize, how will
validation be done, what proof will be needed that
indeed the IPS is legitimate. Is it MIPA?

par. (a) Having authority to | If it involves an IP and a non IP, which structure to

resolve conflict between and | follow? If a MIP and a NMIP, which structure to follow?

among IPs If between two IPs belonging to different groups with
different IPS, which structure to follow?

par. (d) Indigenous Peoples | How will the members be chosen? Who shall appoint

Council the members of the council? It must be ensured that
this structure will not be vulnerable to politicking. The
members of the council must be selected by the IPs
themselves according to their customary practice.

Sec. 15 Right to Participate in the | This is not found in the IPRA. Deputies have no legal
Executive Branch. Naming I[P | basis but practiced in some LGUs like Davao where
Deputy Governor, IP Deputy | the deputy mayors represent the 11 tribes assisting
Mayor, 1P Deputy Barangay | the mayor in implementing the projects and programs
Captain by the LCE upon | for each tribe.
recommendation by the IP
Council of Leaders. In the BARMM, these deputies do not have a clear

function. Again, this may be a breeding ground for
politicking.

Sec. 16 Right to Participate in Decision | The IPMR in legislative councils and local policy

Making. Mandatory

making bodies is much supported by the NCIP AO No.




representations in local
legislative councils, the
executive branch and other
policy making bodies.

3, s. 2018 Revised National Guidelines for Mandatory
Representations of Indigenous Peoples to Local
Legislative Councils and Policy Making Bodies.
However, there is not legal basis for the mandatory
representative in the executive branch, such as the
deputies mentioned in Sec. 15.

Sec. 18

FPIC. Ensuring equitable
partnership in managing, utilizing
natural resources through FPIC.
Also uphold benefit sharing with
IP concerned.

FPIC is not only intended for entry of investors,
government, LGUs, NGOs, etc for interventions that
may impact the environment. It is also needed for any
entry that may have impact on the culture, identities,
territories, traditions of the IP such as other forms of
development projects, research, and community
activities.

Sec. 19

Role of the NMIP Organizations

This is the first time appearing in the code that NMIPs
are distinctly named. It says that the BG shall respect
the role of independent NMIPs organizations to enable
the NMIPs to pursue and protect their legitimate and
collective interests and aspirations.

It may be of help if there is a chapter wholly dedicated
to NMIP to avoid confusion. E.g. some ancestral
domains are both claimed by MIPs and NMIPs such
as former MILF camps that are to be converted to
productive spaces. According to the NMIPs, the same
belongs to their Ads. But according to MIPs, it is theirs.
Which IP are we recognizing here. The spirit is
intended to protect the NMIPs because the entire
Bangsamoro already belongs to the Moro IPs, if the
claim is that the Moros are simply Islamized IPs.

Sec. 21

IP LGUs.

This is faithful to the IPRA SECTION 18. Tribal
Barangays. — The ICCs/IPs living in contiguous areas
or communities where they form the predominant
population but which are located in municipalities,
provinces or cities where they do not constitute the
majority of the population, may form or constitute a
separate barangay in accordance with the Local
Government Code on the creation of tribal barangays.

Section 22

IP Settlements and Presidential
Proclamations - The
Bangsamoro Government shall
proclaim settlements for IPs and
affirm the existing settlements
and Presidential Proclamations
thereof within the BARMM area.

Contention: What particular [P settlements the
Bangsamoro government shall proclaim and what
particular presidential proclamations shall be
affirmed?

CH.V, Sec.
24 - 28

Traditional or Tribal Justice
System:

Primacy of Customary Laws and
Practices; Justice System and
Peacebuilding Processes; IP
Traditional Courts; Indigenous
Structures; Coordination with
Law Enforcement Agencies

This is a reduction of a broader bundle of right
recognized in IPRA where Chapter IV is dedicated
entirely to the Right to Self-Government and
Empowerment, where Justice System, Conflict
Resolution Institutions, and Peace Building Processes
(Sec 15) is only a part of. The BARMM I[P Code is
missing the provision on “self-governance” which
essentially assures the IP their broader right to self-
determination, along with the right to participate in
decision-making, right to determine and decide
priorities for development, and right to form peoples
organizations.




Sec. 27 of the proposal may state and recognize
indigenous structures, but these are related only to
conflict management structures and not the other
aspects of governance. Tribal courts are limited to
conflicts on personal and family relations and property
rights. Criminal cases must be coordinated with local
law enforcement agencies. ADR is also introduced for
conflicts involving IP and non-IPs.

Ch. VI, Sec. | Social Justice and Human | Laudable are the inclusion of DRR and CCA
29-37 Rights: provisions considering the vulnerability if IPs to
Equal Protection and Non | environmental impacts of disasters and climate
Discrimination of IPs; Rights | change. Respect is recognized to traditional systems
During Armed Conflict; Right to | of agro-ecology.
Equal Opportunity and
Treatment; Unlawful Acts | Also laudable is the expansion of the provision on
Pertaining to Employment; Basic | women now including areas of decision making, work,
Services; Women; Children and | and education. However, the construction of the
Youth; Integrated System of | assurance of the 5% GAD budget needs to be
Education; Disaster Risk | improved. Women are not only beneficiaries of GAD
Reduction and Climate Change | programs. In Gender and Development, women are
Adaptation involved and also participate as partners of
development.  Proposal: The Bangsamoro
Government shall ensure that the 5% GAD budget
shall be utilized for programs, projects and activities
involving indigenous women.
Section 33. The Bangsamoro shall provide a
mechanism for the use of medical facilities that is
sensitive to the culture of the IPs in BARMM. (Who are
these IPs?)
Section 37. Non-Moro IPs shall have access to
humanitarian relief, recovery, and rehabilitation in the
event of disasters. (Does this exclude Moro IPs?)
CH. VII, | Cultural Integrity and Identity of | Section 40 is added ensuring that the Bangsamoro
Sec. 38 - 47 | Indigenous Peoples: Government may create a Tribal State University

Protection of Indigenous
Cultures, Traditions and
Institutions; Educational System;
Tribal State University;
Recognition of Cultural Diversity;
Community Intellectual Property
Rights; Rights to Religious,
Cultural Sites and Ceremonies;

within BARMM to address the higher educational
needs of the IPs. When IPs is mentioned here, it is
not clear if the Tribal State University may include the
Moro IPs knowing that there are also madaris for the
Muslims in BARMM.

If the sections says, that the Tribal State University
shall be based upon the IKSP of the IPs, does this
refer to the IKSP of the NMIPs?

Laudable inclusion of a provision requiring the building
of a Banobo Center as “kakap dulunan” to memorialize
the founding relations of Mamalu and Tabunaway.
This is the first time the narrative of Mamalu and
Tabunaway is legally recognized signifying its
importance on the origin of the peoples of the
Bangsamoro, that while they were from the same, they
evolved distinct from each other.




Ch Vil

Ministry of Indigenous Peoples
Affairs:
Sec. 54 Qualifications.

Sec 56. Removal from Office

When it says a member of any indigenous peoples
residing in BARMM, does this mean Moro IPs may be
appointed as MIPA? This may imply another layer of
marginalization of NMIP.

The qualifications require endorsement by the IP
communities in BARMM. This must be operationalized
in the IRR considering the number of IP communities
in BARMM when each IP community will endorse a
name for MIPA. Can each IP community endorse only
one or more? From among the endorsements, will the
CM appoint or will the different IP communities
endorse only one from among the separate
endorsements? Or will there be a rotational scheme
where IPs agree to take turns in fielding a MIPA (e.g.
term 1 Dulangan, term 2 Teduray, etc.)

Reappointment for another term of three years require
another endorsement from the IP Communities.
Limitation is no MIPA shall serve for more than three
terms. Is this limitation consecutive or max of three
terms at any given time?

The Minister is an executive appointee. Who will
appoint? Or is it a result of the IP communities
endorsement only? Will a new Chief Minister be bound
by the term or will a new CM be given discretion to
replace a Minister? In case of vacancy, who shall
appoint a replacement? How will the appointment be
done for vacancy?

The Chief Minister or recommendation by any IP
community, may remove from office the MIPA prior to
term expiration for loss of trust. This has multiple
issues.

1. Will this violate the term of three years
assured by the code?

2. It allows any IP community to recommend
removal. Knowing that there are several IP
communities in BARMM, it may fall prey to
politicking when one IP community can
recommend removal. Suggestion: require at
least 30% of all IPs in all IP communities to
petition the removal of the Minister.

3. Only loss of trust is a ground for removal prior
to term expiration, which is difficult to
measure. What about flagrant violation of the
IP Code, betrayal of public trust, corruption,
conviction of a crime, etc.?

Ch. Xl

Delineation of Ancestral
Domains

The whole Sec. 53 of IPRA is not reflected in the IP
Code of BARMM. Sec 53 is about Identification,
Delineation and Certification of Ancestral Lands.

Without these provisions, confusion may result as to
how ancestral lands may be distributed to individuals
or indigenous corporate family or clan or how




claimants outside of the ancestral domains may be
addressed.

Sec. 65

Natural Resources Within

Ancestral Domains

Laudable provision: inclusion of royalties amounting to
20% of the gross income. However, it is a royalty
based on the use of natural resources found within the
ancestral domain. The term “use” may be interpreted
strictly to mean only those that have been sold, or
conveyed, or processed. It may not include the cost of
extraction, development etc. Suggestion: Royalty from
the extraction, utilization, and development of natural
resources.

Sec 66

Camps within Ancestral

Domains

Enough security of the ancestral domains within MILF
camps.. When it says it must be developed as
productive lands, it must be the assumption that it shall
be the IPs responsible for its development

Sec. 67
Sec. 68

Application for mining
Fishing and aquatic resources

It requires that applications must be approved by the
MIPA after favorable recommendation of the
concerned tribal community, following the FPIC
process. Would it be wiser to reverse the process? It
must be the tribal community providing approval
through FPIC after favorable recommendation by the
MIPA? This way, we are truly recognizing that the IPs
are the real custodians of the natural and mineral
resources. Warning: Dominguez assured 2™ phase of
investigation are mines in BARMM.

The same follows for granting fisheries permits.

Sec 75

Pending  Ancestral Domain

Claims

Requires to be validated and assessed by the MIPA.
What for? What will be done with the findings of the
assessment and validation? Suggest: That the
passage of this code shall not interrupt any pending
claims with NCIP, provided, that the MIPA shall
coordinate with NCIP to certify the pendency of the
process.

Sec. 77

Rights During Armed Conflict

Good provision especially the prohibition on
recruitment to any armed forces. Suggest: include
enlistment and conscription

Ch X

Jurisdiction of MIPA

The proposal does not provide the jurisdiction of MIPA
similar to the articulation in IPRA, where all disputes
involving IP rights shall fall within the quasi judicial
powers of the MIPA provided customary laws and
processes have been exhausted.

Appeals to the CA must also be articulated.
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